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WESTERN MINING ACTION PROJECT
1405 Arapahoc Ave: 450
Boulder, CO 80302
('m'x) 4739618

Via Fux - Hardeopy 10 Follow by Mail
April -, 1996

Mr, I David Haoim, Director

Colorado Water Quality Control Division
4300 Cherry Creck Dr, South

Denver, CO 80222

Re: Proposed Consent Decree and Dralt Discharge Permits - Sunnyside Gold Corp,
Dear M. Holny:

The ollowing are the comments of the Mineral Policy Center (MIC) by their
undersigned attorney regarding the proposcd Consent Decree and Owder (CD or proposed C19)
and associated dralt and current discharge permits regarding the Sunnyside Gold Corporation.
MPC is & nonprolit citizens organization that has been concerncd with the water quality -
{mpacts associated with the Sunnyside mine, Due to the length and complexity of the
documents, these comunents are arranged by page number or paragrapk aumber for quick
reference. Thus, the comments are not listed in order of imporance,

Overatl, the proposed CD and associated documents raise a number of serious
concerns regarding the protecuon of water quality from active, inactive, eand abandoned mines
in Colorudo, MPC respectiully requests that the state of Colorado xc;ul the CI and
associated permits until the following issues are resobved.

Para. 3 - fois not clear thut the CL and other documents are "consistent with the purposes of
the | Wader Quality] Act. CRS 25-8-102(2)(emphasis added) states that "the public policy of
this state [is] to conserve state waters and {o protect, maintain, and improve, where necessary
and reasonable, the quality [of water] .." A best, the CD atiempts o "maintain® watet
guahity. 1t makes no progress towuards improving water quality in the ,mi'nms Bustn. T
cxample, the CD assumes that oxisting siles in the basin (the proposcd "mutigation” sid¢s) aiv
fully complying with the Clean Water Act. In actuality, these sites aze painl sources {udits,
wnnels, latkings and waste piles, ete.) that should have been issued troditional poing source
discharge permits long ago (i.c., since these discharges are not "stormwater” under EPA and
state policy).



SENT BY: ENVIRON DEFENSE, 4- 5-96 10:14AM; 303440805;’2 => 303 312 69681,

& . F

Para. 4.g. - The "Reclamation Standards” listed as controlling luture compliance ignores
additional requirements under Rufe 3 of the MLRB RulesiRamely, Rules 3.1.6 (Water),
3.1.7 (Ground Water), and 3.1.8 (Wildlite). Without mecting the requirements of these Rules,
actions by the permidee are in violation of the Mined Land Act (and Rules). Thus, this
section must be revised o include a mandatory reguirement ihat all relevant MLRE Rules by
met as part of compliance with the CD and permits.

Para. 8.¢. - The waiver of the state’s authority to require permits for the seeps and springs
alter termination ol the existing and proposed permits unncccssmly restricts sfate
prerogatives, This issue will be discussed in more depth in laier paragraphs,

Para, 9.4, - The last sentence of this paragraph’s release of SGC's hability if there is any
mezintenance ol the downstrcam portion of the American Tumnel 1y (oo broad, This relcase
could be used (o nullify other conditions of the CO which require CDPS peimit oblipatons
for the twnncl

Para. 9.b. - The waiver of SGC's Hability for subsequent water quality changus is also (oo
broad.  As noted below, the proposed live year timetrame {aller tunncl scaling) docs not
accoun! Lor long-term waler quality impacts resulting, or potengally resulting, {fom the siie.
Thus, a long-term Hability and financial assurance mechanism must remain in place duriing
the period in which water quality changes may occur. In addition, does this section imply
that SGC or 118 heirs, assigns, cte. would not be Hable under CERCLA? A statemaent should
be added which makes clear that CERCLA lability is in no way waived by this C1 and
pc-ru'lils Adso, it should be stated that there will be pubhc, nutice and review ol the l)wmur» N
"confirmation” that SGC hag iulhllud all of 1s oblipaiions noted in this section.

Para. Y.c. - The CD should discuss the environmental impacts associated with the Coment
Creek diversion.  In addition, this section assumes that the quality of the Cement Creck
waters are cquivalent to the quality of the American Tunnel waters - with no supporting
documentation. 1 the guality of Cement Creek is worse (.., Increased motals loading), than
a corrgsponding adjustment of flows must be made in order 1o ensure that the downstream
quality is not degraded during the {imeframes discussed in this section, Also, SGC must do
more than just "oodce” the Division of the deercase or stoppage of the Cement Creck
diversion. The state should have complete oversight and approval authority ovee all impariant
activns undertuken as pait of this CD.

Para. 10,a.(1) - The "or' in the lirst two sentences should he an "and” to avoid the chance that

fTows in the wnnel could continuc.

Para, 10.a.(vi) - Tt should be noted ihat the MLR pernmiii cannot be "released” until
recliamation ut the site is completed. Under MLRB Rules, "reclamaiion tcludes all measuies
taken to assure the protection of water resources, including Costs (o cover necessary veater
quality protction, treatment and monitoring as may be requized by Pormits these Rules or the
Act.' MLRB Rule 4.2.1.(4). ‘
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Para. 13, - The sentence discussing "adilitional" remediation projects thar SGC "may™ notily
the Division of, and that may havesa "positive" impact on#wiler quality is vague and not
connected Lo any assurance that downstream water quality will aclually be "improved,” CRS
25-8-102(2), lot alone "protected.” A "positive” impact on water quality 8 in no way
cquivalent i guarantee that water quality wilt be protected. I addition, the built-in
diseretion for SGC s wo broad.

Para. 14 - This section s at the heart of the CD. Overall, there is no assurance that adverse
water quality impacts associated with the Sunnyside operations, including the scaling, vl the
tunnels, will all manifest within the limited live year perind. It is common knowledge thad

actd mine drainage often appears, or at least worsens, over a much longer time period thay

the five years stated in the CD. Based on the proposed CI3, SGC s released from Lability

ander the Clean Warter Act (e, {or the sceps and springs) il the Reference Foint quality is

acceplable alter roughly five vears. What happens it additional quality iropacts occur after

that 1ime? '

The state should not consent (o such a sweeping release. Continucd moniloring over a
much longer time period is required in order to ensure that water quality will indecd be
protected. Tt is very possible that contaminated water will not reach the Reference Poind
within live vears. More tmportantly, the CD dues not discuss whether water backiilling
Lehind the tunnel scals will result in additional chemical reaciions with increased acid minc
drainage. A release of permit obligations (and covenants aot 1o sue) should not be made
without an assurance that the water guality at the Reference Point at the end of live vears (o
slipghtly longer) will not be degraded tucther due to any actions tegarding the Sunnyside ming
and related facilities. '

In addition, the ability of SGC w Guusler the pensit in paragraph d. also unnccessanily
waives SGCs obligations. A transler of the permit shouid not be able to be consttued as
limiting the requirement that the [lows [rom the American unnel are complerely eliminated
over the long-term. b should be noted that similar sealing actions at Summitville fuiled the
Mirst Lime and reguired large expenditures of monies to eventually correct.

Para. 16.a. - The term "{easible” must be defined. it can mean ceonomic feasibility, thva
ihut would be an unacceplable delerence 1o SGC. The protwetion of waler gquality should aot
be determined by a company’'s (inancial delerminattions. Water quelity profection measores
must be based on technical feasibility, not on the company’s botionr hnu, )

Para. 16.b, - The "or" on the top line of p. 23 should be an "und” tnoorder w0 conectly wack
the rest of the CD (see p. 31 for correet form). Otherwise, comphiance with ihe “reclamation
standards” would be discretionary with the company  something uot aliowed by the CD.

Pary, 18. - The limitation of fieatment to only 2,5 ycars severely undermines the entire
proposal. What happuns lo contaminated discharges after that ime?  in sddition, dous the
1800 gpm (reatment capagity account {or the likely maximum flow (mun on snow evead
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during spring runoll), as it should? What happens 1o compliance requirements for tae other
sites in the event of premature termination? I there is prematere ermination, what about
seops and spnuu that will develop after the tunnel is \mlcd’ These guestions must be
addressed in the revised CD and pGrmits. e

Fara, 19, - The CD should require that in the ¢venl of premature termination, the L'\r‘.nn;_'
tunnel permils must not only reman in effect but must be renewed.  As noted in comments (o
Para. 18, under the Division’s correet legal position, seeps and springs that develop under the
premature (erminalion scenwio must be covered under new discharge permils.

Para. 20-22. - As noted carbivr, the fack of any assurance that water quatity will not worsen
after the terms of Para. 14 are met senously undermines the enlire CD, No waiver of the
right 1 requive COPS puint svurce permits (or covenants not  suc) should be given based
on the cwrrently inadequate fimited five year scenario.

Para, 24 (and Appendix B and attached dralt permits for "mitigation") - The ¢ptire T s
hased on pew COPS permits Lor the up-drainage "mitigation” sites as it means o hopefuily
offset the impacts fiom the pollution contained in the downstream sceps and springs that will
develep upon tunnel sealing.  However, these sites should glrcady buve been coverad by
tradivional NPDES/CDPS point source permits. See FPA Policy contained in Dee, 22, 1993
fetter from Max Dodson to Montana Water Quality agency (copy 1o Colorado WQUCD).

The company cannot wtilize the cleanup of the upstreamy sites as & cover for its
downstrean pol.h.:tion since the company (and other owners) ate liable for the pollution
discharging from the adiss, piles. workings. erc. at these sites. 'The pioper action is w
reguite these sites to obtain waditional pormits, mect water gualily requitements at the sites,
and then resolve (he Sunnyside mioe problems, Merging the sites Mo one overall cleanugp
plan 1gnores the Clean Water AcUs requirement that these upqucam sites should huve hovn
permitied long ago.  According o EPA requirements, the existing "stovm water only” pegmits
are inapplicable to the mine drainage currently being discharged from these sites.

Para. 25, - The CD lacks any discussion as {0 whether the 85 million tiancial dssurance will
cover all environmental and reclamation requirements discussed in the CD. Without thm
assurances that these monics are sufficient (o remediate all water gquality inpacis. he €D
must be rejected..

Para. 26, - The foree majeure provisions are gxtre mu]y broad. AL 2 mimieum. incicased
pnl!ulmn loadings and stream flows ot apticipated in the C12 should be cacluded from
coverage undet this section,

Para, 3. - The problems noted with the overly bioad covenants ot 1o aie are discuss.d
above. As such, they should be rejected. Iroany event. the €T must eiterate that this sectiog
cunnot in any way be construed ds a cungession of o Divisioa’s authority to brirg these
types of suits in the Tuiure in Colorado.
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Para. 33. - The last scutence should add; "or any other person or entity.”  In this way, the CD
mukes clear that other porsons nol specifically bound by the CD may utilize enforcement
mechanisms avm\ahtc to them undu the Clean Watcr /\Ll

Dot

Appendix :‘\ - The limitation of compliance monitoting to_ Zinc only is unaceeptable,
espocially <mee the €13 does not discuss whether other metals problems may exist (or :
increase) us i tesalt of the wrmination of the current waler guality treatment sysicms. l
Altavugh Zine may be a putum.ﬂ indicator, ulhur m;,t:l\ (and pH) must be part of tm, ;
compliance system. 3

Conclusion

MPC appreciates the opportunity to comiuent upon these important issucs, MPC
respectlully requests that the CD be withdrawn until the above mentioned issucs are resolved.
We would wetrarme thc opportunity w meel with your tn discuss these mallers in person,
Thank you ‘ '
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ARoger Flynn.
o Attorney Tor the Mineral 'ohey Center

cee Carol Russell, BPA
Mike Long, Colo, DMG
Aimee Boulanger, MEC
Karen Kishbaugh, Colo. A.G."s Oflice
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